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This lesson describes the statutory bar to applying for asyloma than
one year after an alien’s date of last arrival. Throughud&on of the
statute and the review of examples, the lesson explains tiuasdeof
proof and exceptions to the one-year filing deadline.

Given an asylum application to adjudicate in which the onefileay
deadline or a previous denial is at issue, the asylum offidkebevable
to properly apply the rules and reach a decision.

Given written and roleplay asylum scenarios in which the onefyiear
deadline or a previous denial is at issue, the trainee wilbleeto
properly apply the law and reach a decision.

Identify whether the one-year filing rule applies.

Correctly use the clear and convincing evidentiary standard.
Explain the exceptions to the one-year filing rule.

Identify facts material to the filing rule in evaluatingditglity.
Determine whether an applicant is barred from applying for
asylum.

agrLODOE

Lecture, discussion, practical exercises

INA §§ 208(a) 101(a)(42) 8 C.F.R. § 208.4(aMatter of Y-C; 23 | &
N Dec. 286, 288 (BIA 2002)

Observed Lab exercise with critique from evaluator, prdatixercise
exam, Written test

Joseph E. Langlois. Asylum Division, Office of Intational Affairs.
Procedures for Implementing the One-Year Filing Deadline and
Processing Cases Previously Denied by E@QIBmorandum to Asylum
Office Directors, et al. (Washington, DC: Jan. 2011 p. plus
attachments. (attached, eesessonMandatory Bars to Asylum and
Discretion
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CRITICAL TASKS

SOURCE: Asylum Officer Validation of Basic Training Final Report (Phase One), Oct. 2001

giisllk/# Task Description

007 Determine the date, place, and manner of entry and cunmagriation status.

013 Determine one-year filing deadline eligibility. (Determivieether an applicant has met, g
is excepted from, the one-year filing deadline.)

021 Determine credibility of applicant and materiality to claim

025 Determine whether any bars apply.

036 Review all evidence and determine materiality to claim.

SS 13 Ability to analyze complex issues.
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Presentation References

INTRODUCTION

Prior to the lllegal Immigration Reform and Immigrant Resporigibil Pub. L. No. 104-208110
Act of 1996 (“IRIRA"), eligibility for asylum was not linketb how fggéas% (September 30,
long an applicant had been in the United States. [IRIRA intextiac )

new eligibility requirement: an asylum applicant filing aftgrih1, Authority for this
1998, must apply within one year of his or her last arrival, unless requirement is contained in
there are changed circumstances which materially affeartier INA § 208(a)(2)(B)and8

eligibility for asylum, or extraordinary circumstances reigtio the ~ C¢:F-R. 8208.4 (a)

L . . . . Exceptions to the rule are
delay in filing. This lesson provides guidance on determining provided inINA §
whether an applicant ha_ls applied for asylum within one year from 20g(a)(2)(Dand8 C.F.R. §
date of arrival in the United States and, if not, whether aeption 208.4(a)

exempting the applicant from this requirement applies.
OVERVIEW

Any asylum applicant who applied for asylum on or after April 1, 8 CFR 208.4(a)

1998 (or April 16, 1998, for those applying affirmatively), must ) .

establish that he or she filed for asylum within one year tltendate g;ig';gﬁiﬂ?ggzﬁlsﬁﬁy
of last arrival or establish that he or she is eligibleafoexception to  pejow for April 16, 1998
the one-year filing requirement. If an applicant fails talggsh date.

timely filing of the application or that an exception applies, the

application must be referred to the Immigration Court. Only an ~ Note: An applicant who is

asylum officer, immigration judge or the Board of Immigration gg;lilg'zfft:”ﬁfg%fgeet

Appeals (BIA) is authorized to make this determination. The the one-year filing
determination may be made only after an interview with aruasyl  requirement is still eligible
officer or hearing before an Immigration Judge. to apply for withholding of

removal before an

An asylum interview is the method asylum officers use terdgne ~ Mmigration judge.

an applicant’s last arrival date, basis for asylum claimd, whether
any exceptions to the filing deadline apply. No applicant is to be
denied a full asylum interview based solely on one-year filing
deadline issues. A full and thorough asylum interview incluges-a
interview check of country conditions and post-interview research
where necessary.

Decisions by an asylum officer must be supported by the officer's
written assessment of the case. Because changed conditipns ma
provide an exception to the one-year filing requirement (as deduss
below), all referrals on the basis of the one-year filing deadhust
address pertinent country conditions, and must analyze whether there
has been any change in country conditions.

IMMIGRATION OFFICER ACADEMY ASYLUM OFFICER BASIC TRAINING COURSE
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APPLICABILITY

Only applications with a filing date on or after April 16, 1998

subject to the one-year rule. Applications with a filing dater

before April 15, 1998 are not subject to the one-year filing deadline as
implemented by the Asylum Division. Although April 1, 1998 is the
effective date provided by regulation for those who arrived before
April 1, 1997, the INS extended an administrative 14-day grace
period for applications filed with the INS. This 14-day period only
applies to those applications filed in the first 15 days ofl Ap998.

DETERMINING WHETHER THE APPLICATION WAS
FILED WITHIN THE ONE-YEAR PERIOD

A. Calculating the One-Year Period

1. Date one-year period begins
The one-year period begins running from the date of the _Tr;? tshzcg:g;;;cru&ter;%s”:sld
applicant’s lastirrival in the United States. For example, |%2r applying for asylum does
an applicant enters the United States on February 2, 200@gt restart if the alien’s “last
leaves the United States on February 25, 2000, and returgigival” in the United States
to the United States on March 1, 2000, the one-year pericg%the result of a brief trip

. road pursuant to advance
beglns on March 1, 2000. parole. SeeJoaquin-Porras

v. Gonzales435 F.3d 172

(2d Cir. 2006). This holding
applies to cases in the
Second Circuit, where the
alien took a temporary trip
abroad pursuant to a grant of
advance parole.

2. Date one-year period ends

The one-year period is calculated from the last arrival date
up to the previous calendar day the following year. For
example, an applicant who arrives on February 23, 2000,
and files on February 22, 2001, will have timely filed; an
applicant who arrives on February 23, 2000, and files on
(or after) February 23, 2001, will not have timely filed.

If the last day for timely filing falls on a Saturday, Sunday$8 C.F.R. § 208.4(a)(2)(ii)
or legal holiday, filing on the next business day will be

considered timely. For example, an applicant who last

arrives on June 24, 2000, can timely file on June 25, 2001,

because June 23, 2001, is a Saturday.
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3. Filing date

The filing date is found on the Service Center’s date/time
stamp on the 1-589 and on the RAPS ‘1589’ and ‘CSTA’
screens. If any of these dates are different, the stadiéte
is to be used.

An affirmative asylum application is considered filed when

receivedby the USCIS Service Center. However, the g c rR. §208.4(a)2)ii)
application can be considered timely if “clear and

convincing” documentary evidence demonstrates that the

application wasnailedwithin the statutory one-year

period. The “clear and convincing” standard is explained

in Section IV.B.

B. Burden and Standard of Proof

There are two different standards of proof that are operative i
making determinations related to the one-year filing
requirement: a) the standard of proof to establish that an
applicant applied within one year and b) the standard of proof to
establish that an exception to the requirement applies, if the
applicant failed to meet the one-year requirement. Thisogecti
focuses on the standard of proof required to establishing filing
within one year.

1. Applicant’s burden

The burden of proof is on the applicant to establish that he
or she applied for asylum within one year from the date of
last arrival in the United States.

2. Standard of proof

’ Fp h
Pursuant to INA section 208(a)(2), the standard of proof SL%%Z'&%E;%{,%&%? v
required to establish that an applicant filed within one yeaks 3gsu.s. 276 (1966):
from last arrival is thelear and convincing standard. Matter of Carrubball I&N

Dec. 914 (BIA 1966);
“Clear and convincing” is that degree of proof that will ~ Matter of Patel 19 1&N
g ; - ; Dec. 774 (BIA 1988)

produce a “firm belief or conviction as to the allegations
sought to be established,” and “where the truth of the facts
asserted is highly probable.”

The proof need not be “conclusive” or “unequivocal”; if

put on a scale, the clear and convincing standard would be
somewhere between the “preponderance of evidence”
standard (greater than 50% standard, or “more likely than

IMMIGRATION OFFICER ACADEMY ASYLUM OFFICER BASIC TRAINING COURSE
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not”) and that of the “beyond a reasonable doubt” standard
used in criminal trials.

Asylum officers should avoid trying to place the clear and
convincing standard on a particular point on a percentage
scale. Clear and convincing evidence does not fall

precisely on any point between the “preponderance of
evidence” standard and the “beyond a reasonable doubt
standard.” Instead, it is the degree of evidence necessary to
create a firm belief that the asserted fact is true.

3. Establishing timely filing

An applicant may establish that an application was filed
within one year from the date of last arrival by providing
either

a. clear and convincing evidence that the date of last
arrival was within the applicable one-year period, or

b. clear and convincing evidence that the applicant was
outside of the United States during the previous year
immediately before the date of filing.

4. Evidence

The evidence provided may be testimony, documentation,
or a combination of both.

a. testimony 8 C.F.R. § 208.13(aMatter
of S-M-J; 21 I1&N Dec. 722

. . . - . (BIA 1997); See lesson,
Testimony is evidence. Standing alone without Eligibility Part IV: Burden

witness corroboration or documentary evidence, WheR proof and Evidence
credible, testimony can be sufficiently clear and

convincing to lead an asylum officer to a “firm belief”

that the applicant arrived within one year before the

filing date.

b. documents

Documentary evidence such as passport entries,
boarding passes, leases, etc., are probative as to when
an applicant entered the United States, when presence
outside the United States ended, and when presence in
the United States began.

Statute and caselaw that addresses an asylum See lessonEligibility Part
applicant’s responsibility to provide reasonably IV Burden of Proof and
Evidence.
IMMIGRATION OFFICER ACADEMY ASYLUM OFFICER BASIC TRAINING COURSE
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available corroborating evidence to establish
eligibility for asylum does not specifically address
requirements for establishing that the one-year filing
requirement has been met. However, consistent with
the reasoning of that case law is the premise that
corroboration should not be required when there are
reasonable explanations for the inability to provide
corroborating evidence. Due to circumstances that
give rise to a refugee’s flight, it generally would be
unreasonable to expect a refugee to have documentary
proof of presence outside the United States within a
year from last arrival.

Note: There may be instances in which the asserted arrival date
is uncertain or not believable. These credibility issues are
explored in Section VII.

V. EXCEPTIONS TO THE ONE-YEAR RULE

If an applicant did not apply for asylum within one year from last |\ \ § 208(a)(2)(D) 8
arrival in the United States, he or she may still betsbgio apply for ¢ rRr. §208.4(a)
asylum if the applicant establishes that there are changed

circumstances materially affecting the applicant’s elliibfor

asylum or extraordinary circumstances related to the deldynig f

Once an applicant establishes the existence of such a changed or

extraordinary circumstance, the applicant must demonstratehéhat

application was filed within a reasonable amount of time given those
circumstances.

Keep in Mind:

The ultimate decision on whether an applicant qualifies for asidum
irrelevant to analyzing one-year filing deadline issues; rathertask
at this initial stage is to determine whether an exceptitinetone-
year filing deadline applies. If an exception to the one-ybagfi
deadline applies, then the applicant is entitled to a full &djtidn of
the asylum application.

A. Changed Circumstances
1. General considerations INA § 208(a)(2)(D)
The statute allows for exceptions due to changed
circumstances that materially affect an applicant’s
eligibility for asylum. To show that the exception applies,

the applicant must establish the following:

a. the existence of a changed circumstance that occurrddte: An exception may

IMMIGRATION OFFICER ACADEMY ASYLUM OFFICER BASIC TRAINING COURSE
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on or after April 1, 1997, the effective date of the  result regardless of when the
statute: changed circumstance

occurs, so long as it occurred

. . . after the effective date of the
b. that the changed circumstance is material to the  gatute. The changed

applicant’s eligibility for asylum; and circumstance need not occur
during the period when filing
would be timely.

c. that the application was filed within a reasonable 8 C.F.R. § 208.4(a)(4)(ii)

period of time after the changed circumstance. This is discussed further in
Section V| Filing Within a

. Reasonable Period of Time
In evaluating whether the delay was reasonable, thepgjow.

asylum officer must take into account any delayed
awareness the applicant may have had of the changed
circumstance.

2. Types of changed circumstances

Regulations provide a non-exhaustive list of the types of
changed circumstances that may provide an exception to
the one-year filing rule, as long as they materially afieet
applicant’s eligibility for asylum. These include:

a. changed conditions in applicant’s country of 8 C.F.R. §208.4(a)(4)()(A)
nationality or, if stateless, applicant’s country of last
habitual residence

b. changes in applicable U.S. law 8 C.F.R. § 208.4(2)(4)(1)(B)

c. changes in applicant’s personal circumstances, sucHBdsF.R.§ 208.4(a)(2)(i)(B)
recent political activism, conversion from one religion
to another, etc.

d. the ending of applicant’s dependent relationship to ttC.F.R.§ 208.4(a)(2)(i)(C)
principal applicant in a previous application.

Examples

1) Applicant was forced by her government to undergo
an abortion. She arrives in the U.S. in 1992. The
1996 change to the refugee definition related to harm
pursuant to a coercive population control program
materially affects her asylum eligibility. She files for
asylum on April 18, 1998. This applicant is not
entitled to the changed circumstance exception
because the change did not occur on or after April 1,
1997. If no other exceptions apply, her application
will be referred.

IMMIGRATION OFFICER ACADEMY ASYLUM OFFICER BASIC TRAINING COURSE
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2) Applicant is a member of the XYZ party in his Mabasa v. Gonzales}55
country. He is briefly jailed in September 1999. He F-3d 740 (7 Cir. 2006),
arrives in the U.S. in November 1999 and files for ?;Jt';egredz'ggé?‘(lr? O'I:d?nd' ?hoft
asylum in December 2000. On the day of the appncar',t did not showg
interview, XYZ members are still routinely being changed or worsened
jailed. Because there has been no change of countrgircumstances because the
conditions, the application will be referred provided Political climate in
no other exceptions applyote: If conditions for ggn;?:sbs%zr:sﬂng o he
XYZ members worsened after applicant departed higime of his departure, and the
country, he may be eligible for the changed applicant’s renewed political

circumstance exception. activity in the US was the

very activity that caused his
original flight).

3) Applicant arrived in the U.S. in 1989 and has never

left. She was included as a dependent on her mother’'s

1-589, which was filed in September 1998.

Applicant’s mother died in May 1999 before receiving

her asylum interview. In June 2000 applicant files her

own |-589. Due to the change in applicant’s

dependent relationship an exception to the filing

deadline would apply provided the asylum officer

considered the delay in filing from May 1999 to June

2000 to be a reasonable period of time.

4) Applicant was a dependent on his father’s 1-589,
which was filed in January 1999. In July 2000
applicant turned 21 years of age. His father still had
not received an asylum interview. An exception to the
filing deadline would apply in the son’s case,
provided the asylum officer considered the delay in
filing from the attainment of 21 years of age to the I-
589 filing date to be a reasonable period of time.

Note: The fact that minors customarily leave
immigration and other legal paperwork to older family
members should be taken into account when
evaluating the reasonableness of the delay in filing.

3. Refugeesur place

The changed circumstance exception to the one-year filing)C.F.R. § 208.4
deadline reflects the principle that some individuals S)(‘BS)(AI()? SNHCR e o4
become refugees after they have left their countries and o2\ 200 ¢ f,lrggg?r:bi ;
even after they may have been residing in another countryg igN Dec. 439 (BIA
for several years. 1987);See lessonAsylum
Eligibility Part II: Well-
Changes occurring in an applicant’s country or place of Iacél‘fmded geaer,ISec. X,
habitual residence, and/or activities by an applicant outsigETugee Sur Place

IMMIGRATION OFFICER ACADEMY ASYLUM OFFICER BASIC TRAINING COURSE
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his or her country may make the applicant a refgee
place Examples include but are not limited to:

a. achange of government which is now hostile to
applicant’s profession, such as journalists

b. applicant’s involvement in political organizing or
other activities in the U.S. that are critical of
applicant’s government

c. applicant’s conversion from one religion to another, or
abandonment of religion altogether

d. recent antagonism in applicant’s country toward
applicant’s race or nationality

e. threats against an applicant’s family member living
abroad

Example

A Russian citizen of West African ancestry has lived in the
United States since 1989. She filed a Request for Asylum
in June 2000. Country conditions information shows that
since the 1991 breakup of the former Soviet Union,
individuals with West African ancestry have been targeted
by ordinary citizens in Russia. The police have tolerated
this abuse. Depending on the particular circumstances of
the case, this applicant could be considered a refugee
place. Provided there are no additional exceptions, because
the change in country conditions occurred before April
1997, the applicant’s failure to file for asylum within one
year of arrival would result in his application being
referred. Note: If there had been an escalation of violence
between ethnic Russians and West Africans after April 1,
1997, the applicant would be eligible for an exception,
provided the delay in filing is a reasonable period of time.

B. Extraordinary Circumstances

1. General considerations

Events or factors in an applicant’s life that caused the 8 CF.R.§208.4(2)()
applicant to miss the filing deadline may except the SeeMatter of Y-G, 23 1 &
applicant from the requirement to file within one year of N Dec. 286, 288 (BIA 2002)
the last arrival. To be eligible for this exception, the

applicant must:

IMMIGRATION OFFICER ACADEMY ASYLUM OFFICER BASIC TRAINING COURSE
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a. establish the existence of an extraordinary
circumstance;

b. establish that the extraordinary circumstance was
directly related to the failure to timely file;

c. not have intentionally created the extraordinary
circumstance, through his or her action or inaction, for
the purpose of establishing a filing-deadline
exception; and

d. file the application within a reasonable period given
the circumstances that related to the failure to timely
file.

Although an extraordinary circumstance can occur beforeNote: Unlike a changed
or after an applicant’s arrival in the U.S., and before or Zﬁﬁi?féﬁ':ﬁ;ffﬁf& r?:e
after. the April 1., 1997, effective da’ge of the statutory must directly relate to the
provision, the circumstance must directly relate to an  ¢5jjure to file, it must occur

applicant’s failure to file within one year of his or her last during the period when filing
arrival. would be timely for an
exception to exist.

2. Types of circumstances that may be “extraordinary”

Regulations describe several situations that could fall under
the extraordinary circumstances exception. This list is not
all-inclusive. There are other circumstances that might
apply if the applicant is able to show that those
circumstances were extraordinary and directly related to the
failure to timely file. Extraordinary circumstances g

but are not limited to:

a. serious illness or mental or physical disability, 8 C.F.R. § 208.4(a)(5)()
including any effects of persecution or violent harm
suffered in the past

The illness or disability must have been present,
although not necessarily incurred, during at least part
of the one-year period after arrival.

If the alien has suffered torture or other severe traundfects of persecution can

in the past, the asylum officer should elicit g‘ct'“.?e '”ab"'tyltoliecﬁ"

information about any continuing effects from that pfog'lsﬁqsse\)’vﬁrheezgng ar?gus‘

torture or trauma, which may be related to a delay ingjeeping, and other post-

filing. Torture may result in serious illness or mentaltraumatic stress disorder

or physical disability. (PTSD) symptoms See
lesson|nterviewing Part V:
Interviewing Survivors

IMMIGRATION OFFICER ACADEMY ASYLUM OFFICER BASIC TRAINING COURSE
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b. the death or serious iliness or incapacity of the 8 C.F.R. § 208.4(a)(5)(vi)
applicant’s legal representative or a member of the
applicant’s immediate family.

Applicant’s legal guardian, or holder of power of
attorney, is also considered a family member.

The degree of interaction between the family
members, as well as the blood relationship between
applicant and the family member must be considered.
For example, an estranged brother with whom the
applicant has never had much contact would not
qualify, but a grandparent or uncle for whom the
applicant has sole physical responsibility would

qualify.
c. legal disability 8 C.F.R. § 208.4(a)(5)(ii)

This is best described as an incapacity for the full ’ o .
enjoyment of ordinary legal rights; it includes EE"C"S Law Dictionary 5
unaccompanied minors and mental impairment. '

The legal disability must have existed during the one-
year period after arrival.

For example, a 15-year-old unaccompanied minor, Matter of Y-G,231& N
placed in removal proceedings and held in INS Dec. 286 (BIA 2002)
custody immediately after arrival established an

extraordinary circumstances exception to filing within

one year. The applicant filed his application less than

one year after release from custody and while still a

minor. The BIA also took note of the fact that once

the INS put the applicant in proceedings the

Immigration Judge had the authority to set a deadline

for filing the asylum application and the applicant met

that deadline.

d. ineffective assistance of counsel (limited to attorneys C.F.R. § 208.4(a)(5)(iii)
or accredited representatives)

The following are required for this exception:

(i) the applicant must file a written affidavit
explaining the agreement in detail and listing
what promises the attorney made or did not
make, and

(iiy testimony or documentary evidence that the

IMMIGRATION OFFICER ACADEMY ASYLUM OFFICER BASIC TRAINING COURSE
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accused counsel was informed of the allegation
and was given an opportunity to respond, and

(i) testimony or documentary evidence that
indicates whether there has been a complaint
filed with the appropriate disciplinary authorities
and, if not, an explanation why there has been no
complaint.

Note: regulations and caselaw that address whethe C.F.R. § 292.3(aMatter
counsel's assistance wiaffective are not relevant  0f Lozada19 I&N Dec. 637
here. The asylum officer is not evaluating whether I(Et'.ADlei?i)égﬂén(eéloAf fg;gé)
applicant was given poor counsel; rather, the

responsibility of the asylum officer is to decide

whether the above elements have been fulfilled and

that the counsel’s actions were related to the delay in

filing.

e. maintaining of TPS, lawful status, or parole 8 C.F.R. § 208.4(a)(5)(iv)

The regulations specifically provide that maintaining The Department of Justice
lawful immigration status during at least part of the included these possible

. . - xtraordinary circumstances
one-year period may be an extraordinary exception t ceptions to avoid forcing a

the requirement that the application be filed within  yremature application for
one year of last arrival. As with all extraordinary  asylum in cases in which an
circumstances that affect filing, maintaining lawful  individual believes

status excuses the failure to file within the one year circumstances in his country

. g . e may improve. For example,
period so long as the application was filed withina % yiiqual admitted as a

reasonable period given the circumstances that relatgygent who expects that the

to the failure to timely file. political situation in her
country may soon change for
the better as a result of
recent elections may wish to
refrain from applying for
asylum until absolutely
necessarySee65 Fed. Reg.
76121, 76123 (December 6,

2000)
An applicant has not “maintained lawful status” Note: The applicant is not
when: precluded from establishing

an extraordinary

. T circumstance beyond legal
(i) the admission is based on fraudulent documentg;syys. Consideryif the C%SG

. . involves a “delayed
(i) he or she appears to be in lawful status, but hasawareness” of the violation

actually violated that status, or of status. See section VI.B,
Delayed Awarenes®elow.

(i) the terms of admission specifically require that
asylum be filed within one year.

IMMIGRATION OFFICER ACADEMY ASYLUM OFFICER BASIC TRAINING COURSE
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Although applicants in the above circumstances have
not maintained lawful status, some still may establish
extraordinary circumstances exceptions. In evaluating
whether an exception applies, the asylum officer
should determine whether the applicant believed that
he or she was maintaining lawful status.

In some circumstances, where the visa allows an
applicant to be admitted to the United States for a
specific function or purpose, and the applicant never
performs that function or purpose, the applicant will
be unable to establish that he or she qualifies for an
extraordinary circumstances exception.

For example, an applicant who was admitted as an F-1
student, but never attended school (where the purpose
of the visa is to permit the applicant to attend school

in the United States) the applicant will be unable to
establish that he or she qualifies for an extraordinary
circumstances exception to filing within the one year
deadline.

On the other hand, an F-1 student may work,

mistakenly believing that this does not violate the

terms of the admission. The applicant's belief that he

or she is maintaining F-1 status may provide for an seesection V1, Filing
extraordinary circumstances exception, provided thatwithin a Reasonable Period
the applicant filed within a reasonable period of time of Time below

given the circumstances that relate to the failure to

timely file.

In evaluating whether an extraordinary circumstances
exception applies, asylum officers should keep in
mind the rationale for including “maintaining lawful
status” among the exceptions to the filing deadline
(see note above). Although not actually maintaining
status, the applicant who believes he or she is
maintaining lawful status also may delay filing for
asylum until there is no alternative.

Humanitarian parole of one year or less for the
purpose of submitting an asylum application may not
be considered an exception to the one-year filing
deadline. Applicants paroled for the purpose of filing
asylum are expected to file their asylum applications
within one year of the parole and are given notice to
that effect. Therefore, unless such applicants are
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granted an extension of this parole or granted some
other form of legal status, they are not eligible for the
lawful status exception to a timely filing.

Applicants who receive other types of parole during
the required filing period may qualify for an
extraordinary circumstances exception. In such cases,
applicants still must file within a reasonable time after
the parole ends.

f.  initial submission of application was timely

(i) defectin first submission 8 C.F.R. § 208.4(a)(5)(V)

The 1-589 was mailed within one year of the last
arrival, but the USCIS Service Center returned it
as improperly filed. It was subsequently re-filed
more than one year after the arrival. In cases
such as this, the applicant is presumed to have
made the request for protection known to the
USCIS in a timely way. The application will not
be referred on the basis of the one-year filing
deadline, provided the applicant refiles within a
reasonable period of time from the date the
application was returned by the Service Center.
Note: The file must always be thoroughly
checked to ensure that correspondence to an
applicant from the Service Center is not
overlooked.

(i) administrative closure

Case was initially filed before April 16, 1998,
then closed and subsequently reopened by
USCIS. In this situation, there is no filing
deadline issue because the application was
timely filed. Note: This situation can occur
when an interview no-show results in the
administrative closure, and a subsequent
employment authorization renewal causes the
case to reopened and rescheduled for interview.

(iif) previous asylum case was terminated by an
immigration judge

Provided the first filing was before April 16,
1998, the period of time for re-filing that must be
reasonable runs from the termination date to the
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second filing date.
g. other circumstances

Other circumstances that are not specifically listed in
the non-exclusive list in the regulations, but which
may constitute extraordinary circumstances,
depending on the facts of the case, include severe
family or spousal opposition, extreme isolation within

a refugee community, profound language barriers, or
profound difficulties in cultural acclimatization. Any
such factor or group of factors must have had a severe
enough impact on the alien’s functioning to have
produced a significant barrier to timely filing.

C. Burden and Standard of Proof

1. Applicant’s burden

The burden of proof is on the applicant to establish the
existence of a changed circumstance materially affecting
eligibility for asylum or of an extraordinary circumstance
related to the applicant’s failure to apply for asylum within
one year from the last arrival.

2. Standard of proof
The standard of proof to establish changed or extraordina'r Asfnzéi%i%)i@(giifs.
circumstances is proof the satisfaction of the Attorney  gurden of Proofand
General. This is a lower standard of proof than the “clear Evidence.
and convincing” standard that is required to establish that
the applicant timely filed.

The standard “to the satisfaction of the Attorney General”

places the burden on the applicant to demonstrate that an

exception applies. The applicant is not required to establggb’ Matter of Bufalind.2

“beyond a reasonable doubt” or by “clear and convincing |gN pec. 277, 282 (BIA

evidence” that the standard applies. Rather, this standardo67) (interpreting the

has been described in another immigration context as  "satisfaction of the Attorney

requiring the applicant to demonstrate that the exception General’ standard as applied
when adjudicating an

applies through “credible evidence sufficiently persuaslveexcelotion to deportability for

to satisfy the Attorney General in the exercise of his failure to notify the Service
reasonable judgment, considering the proof fairly and  of a change of address)
impartially.”

This standard has also been interpreted in other See Matter of Barreirgsl0

immigration contexts to require a similar showing as the &N Dec. 536, 538 (BIA

« : " - 1964) (interpreting same
preponderance of evidence” standard, requiring an standard for rescinding LPR
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individual to prove an issue: status by establishing that
applicant was not eligible for

. “by a preponderance of evidence which is reasonablgdiustmentMatter of V5 7

! g I&N Dec. 460, 463 (BIA
substantial and probative,” or 1957) (interpreting standard

L . for an alien to establish that
. in his favor, just more than an even balance of the 3 marriage was not

evidence.” contracted for the purpose of
evading immigration laws)
3. Evidence
Generally, asylum officers must consult country condition SS;/?I)Ctﬁgriﬁé\r:v;:éd not
information relevant to the applicant’s claim to determine .gndition based on a
whether there are changed country conditions material todependent reaching 21 years
the applicant’s eligibility for asylum. of age.

While the burden of proof is on the applicant to show thatSeg lessonCountry

there are changed circumstances that now materiallyt affegonditions Research and the
his or her eligibility for asylum, many applicants affected 5;?85,’;% Information Center
by changed circumstances may not be able to articulate

this. The unique nature of assessing an applicant’s needuHCR Handbook, para.
protection places the officer in a “cooperative” role with 196 Matter of S-M-J-21

the applicant. It is an asylum officer’s affirmative duty “t '&N Dec. 722 (BIA1997)8
elicit all relevant and useful information bearing on the C.F.R. §208.9(0)
applicant’s eligibility for asylum.”

Asylum officers must be flexible and inclusive in Fed. Reg. comments on
examining changed or extraordinary circumstances, if pg‘;ﬁr?qseicis”é';é i’ggg;s Hatch
credible testimony or documentary evidence relating to a@nd Abraham shortly before
exception exists. Documentary evidence includes Countrfassage of IIRIRA that
conditions and legal information that the asylum officer indicate legislative intent for

researches and uses. exceptions to cover a broad
range of circumstances. 142
Cong. Rec. S11840, 9/30/96.

VI. FILING WITHIN A REASONABLE PERIOD OF TIME

A.

Overview

If there are changed or extraordinary circumstances either 8 C.F.R. § 208.4(a)(4)(ii)
material to the applicant’s claim or related to the apptisa

failure to file timely, respectively, the applicant mustéfiled

the asylum application within a reasonable period of time from

the occurrence of the changed or extraordinary circumstance in

order to establish an exception to the one-year filing deadline.

Delayed awareness
If the applicant can establish that he or she did not become 8 C.F.R.§ 208.4(a)(4)(ii)

aware of the changed circumstances until after they occurred,
such delayed awareness must be taken into account in

IMMIGRATION OFFICER ACADEMY ASYLUM OFFICER BASIC TRAINING COURSE
SEPTEMBER 14,2006 ONE -YEAR FILING DEADLINE

18



Participant Workbook

determining what constitutes a “reasonable period of time.”
C. Evaluation of the “reasonable period of time”

What constitutes a reasonable period of time to file follovaing
changed or extraordinary circumstance depends upon the facts of
the case. Asylum officers must ask themselves if a reagonabl
person under the same or similar circumstances as the applicant
would have filed sooner. Asylum Officers are encouraged to
give applicants the benefit of the doubt in evaluating what
constitutes a reasonable time in which to file. An applisant
education and level of sophistication, the amount of time it takes
to obtain legal assistance, any effects of persecution and/or
illness, when the applicant became aware of the changed
circumstance, and any other relevant factors should be
considered.

Examples

1) An educated human rights lawyer arrived in the U.S. in
1985. She demonstrates that country conditions changed
in 1997, placing her at risk. She files for asylum in January
2001. Due to this particular applicant’s knowledge of the
law and human rights conditions, an explanation for
waiting so long to file would have to be very convincing to
be considered reasonable.

2) In 1987 a Polish citizen was jailed by the Polish
Government for one year for expressing a pro-democracy
political opinion. He arrived in the U.S. in 1988. He filed
for asylum in September 2000. His attorney states that an
I-589 was not filed for many years because she did not
believe he was eligible. She believes that a BIA case
decided in May 2000 affects his eligibility. A changed
circumstance exception to the filing deadline rule — change
in applicable U.S. law — applies, provided that the four-
month period from May to September is considered a
reasonable delay.

3) Applicant was seriously ill during a one-year period after
her last arrival, but was in very good health for 18 months
prior to filing her asylum application. When asked why she
waited so long, she replied that she was too busy repairing
her home. While this applicant’s illness constituted an
extraordinary circumstance for not timely filing the 1-589,
delaying the filing as long as she did was not reasonable.
Such a delay might be considered reasonable for an
applicant who continued to require intensive therapy and

IMMIGRATION OFFICER ACADEMY ASYLUM OFFICER BASIC TRAINING COURSE
SEPTEMBER 14,2006 ONE -YEAR FILING DEADLINE
19



Participant Workbook

other treatment as a result of the illness, depending on the
circumstances.

Examples related to permission to remain in the U.S. (“atus
cases”)

Once it is determined that the application was untimely filed and

that during the one-year period the applicant had TPS, parole, or

a lawful status, the inquiry is whether the applicant filed for

asylum within a reasonable period of time after the TPS, garol

or lawful status ended. These determinations are made on a

case-by-case basis. Although the totality of circumstamcteei

case determines what is considered a reasonable period of tingg Fed. Reg. 76121, 76124
guidance offered by the Department of Justice suggests that (2000)

more than a six-month delay would usually be considered

unreasonable.

1) In February 1999, the applicant was admitted on a B-2 vi§ge the Supplemental

until August 1999. She applied for asylum untimely in ~ Information to the Final

June 2000. An extraordinary circumstance exception Eg{id Zfseze;’%ré?;iﬂtm
applies because the applicant was in lawful status during gt situation to apply for
the one-year filing period. The issue before the asylum asylum, should conditions
officer is whether 10 months between the expiration of notimprove, within a very
lawful status (August 1999) and the time of filing (June ~ Short period of time after the
2000) is “a reasonable period of time to file.” The asylumli:ﬁ'&fé'ct’g :f r}erm‘j‘ittiti‘rjlsé
officer does NOT look to period of time between when theeasonableeﬁnye after
application should have been filed (February 2000) and expiration of the status

when it was actually filed (June 2000). would foreclose the person
from meeting the statutory

filing requirements.”65
Federal Register 76121,
76123 (Dec. 6, 2000).

2) In September 1998, the applicant entered the U.S. on a
student visa. Her status lapsed in June 2000. She filed for
asylum in August 2000. Because the 1-589 was filed more
than one year after the last arrival, the issue for tHerrasy
officer is whether it was reasonable to delay filing for two
months after the applicant’s lawful status lapsedte:

Barring facts to the contrary, in this situation a tworth

delay would ordinarily be considered a reasonable period of
time. A longer period of time may also be reasonable,
depending on the circumstances.

3) In March 1999, applicant was admitted to the U.S. on a B-1
visa and authorized to stay until June 1999. She applied for
asylum in February 2000. This applicant timely filed the
application within one year of her last arrival, so theris
filing deadline issue to adjudicate; whether it was
reasonable to delay filing for eight months from the visa
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expiration is irrelevant. The applicant has met the one-year
filing requirement.

VIl. CREDIBILITY

A.

Overview

As explained in this lesson, an applicant must demonstrate by
clear and convincing evidence that he or she applied for asylum
within one year after the date of last arrival. This may be
demonstrated either by establishing the date of last arri\m} or
establishing that the applicant was outside the United J¢mstes
than one year prior to the date the application was filed. If the
applicant fails to file within one year from the date of last
arrival, the applicant may still be eligible to apply for asylif

the applicant establishes to the satisfaction of the asyluogoff
that an exception applies. To determine whether the applicant
met the filing deadline or an exception applies, the asylum
officer will have to evaluate the credibility of the applicant’s
testimony regarding these issues.

Materiality

In litigation, “a material fact is one upon which the outcome of West Publishing Company,
the litigation depends.” Although an affirmative asylum Black's Law Dictionary

application is not “litigation” the same principle applies. (Astir'g%i? é,\;lﬁdl'g%q)g'egm

i ; . . o lesson Credibility.
A material fact has a direct bearing on either eligibiity

ineligibility. Facts that prove or disprove either asylum

eligibility or a timely filing are therefore material. dterial facts
used in making a decision on whether the application was timely
filed are usually different than material facts used in making
decision on the merits of the asylum claim.

1. Facts material to asylum eligibility

In asylum, a fact that is necessary for the claim toemdc
generally is a fact that is connected either to an element i
the refugee definition or to a mandatory bar to asylum. For
instance, if an applicant’s claim regarding the extent of her
injuries as a result of a beating from government solders is
not credible, that falsehood is material to whether she
suffered persecution and could form the basis for the case
being denied or referred to an immigration judge.

2. Facts material to the filing deadline

Facts that have a direct bearing on the filing deadline
adjudication may include the specifics of the arrival, the
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applicant’s whereabouts before the filing date, the existence
of changed or extraordinary circumstances, and the reason
presented for any delay in filing if a changed or
extraordinary circumstance is established. Asserted
material facts relating to asylum eligibility are ofteot

material to the filing deadline adjudication.

Example

Applicant credibly testifies that she is a member of a
minority religious group. She cannot credibly establish her
last arrival date or when she was last outside the United
States. She claimed that she was jailed because of her
religion, but presents inconsistent testimony concerning
important details about her arrest and prolonged jail
sentence. Country conditions information establishes that
there recently has been a significant escalation of violence
against the applicant’s religious group in her country.
Although this applicant’s claims regarding her last arrival
and prior religious persecution are found not credible, she
does credibly establish she is a member of a religious
minority that recently has been targeted.

The material facts related to an exception to the one-year
filing deadline — the applicant’'s membership in the targeted
religious minority and the recent change in conditions in
the applicant’s country — are found credible. Therefore, the
applicant may establish that an exception to the one-year
filing deadline applies and she is eligible to apply for
asylum, assuming she filed within a reasonable period of
time from the changed circumstance. The asylum officer
would then analyze and make a decision on the merits of
the asylum claim.

a. lastarrival

There should always be an inquiry concerning an
applicant’s manner, place and time of last arrival. If
satisfactory arrival documents are not available,
follow-up questions should be asked and the
credibility of the applicant’s responses evaluated.

If the applicant cannot credibly establish the date of
last arrival or cannot remember the date of last arrival,
the asylum officer should inquire into whether the
applicant was outside the United States at any time
during the 12 months before the filing date. In such
cases, the applicant’s whereabouts during the 12
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months before the filing date becomes material.
Examples

1) Applicant does not provide credible testimony on
her manner, place, or time of last arrival.
Applicant does, however, provide credible
documentary and/or credible testimonial
evidence of being in Taiwan seven months
before the filing date. Because applicant credibly
testified that she was in Taiwan seven months
before filing for asylum and therefore must have
last entered the United States less than 12
months before the filing date, she has satisfied
her evidentiary burden of proving with clear and
convincing evidence that the application was
filed within one year of her last arrival.

Note #1: Asylum officers should not assume that
the absence of detailed and consistent testimony
regarding the specifics of an applicant’s arrival
indicate an attempt to circumvent the filing
deadline requirements. There may be other
reasons an applicant fails to provide details about
his or her arrival, such as the desire to protect the
identity of the person whose passport an
applicant used, language confusion, fear of
smugglers, or the natural fading of memory over
time. The asylum officer should inquire into the
reasons an applicant fails to provide detailed
information about his or her arrival and carefully
consider the response in light of the applicant’s
experiences and circumstances. If an applicant
presents vague or inconsistent testimony about
the date, manner, and place of last entry, the
applicant may nonetheless be able to establish by
clear and convincing evidence that he or she was
outside the United States less than one year prior
to the filing date and thus meet the one-year
filing requirement.

Note #2:Facts pertaining to an applicant’s
whereabouts priaio 12 months before the filing
date may be material to the last arrival date, but
only if they indicate the applicant was present in
the United States. To illustrate, if the 1-589 is
filed in December 2000, facts indicating that the
applicant was in the United States before
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December 1999 could be material, because they
may be probative of whether the applicant was in
the United States for more than a year before
applying for asylum. If there is no evidence that
the applicant left the United States and returned,
the applicant could not establish by clear and
convincing evidence that he or she applied
within one year from last arrival. Facts relating
to an applicant’s presence outside the United
States before December 1999 generally would
not be material.

2) Applicant files an I-589 in December 2000. He
testifies that in February 2000 he moved from
New York to Detroit. Three months later he
moved to Miami, and four months after that he
moved to Los Angeles. He testifies that during
these months he installed billboards for a living.
Upon further questioning, the asylum officer
concludes that the applicant’s testimony about
the different places he claims to have resided
during those months is not credible. The
applicant also does not know anything about the
billboard business. This testimony is not
material to the filing deadline issue because it
does not identify or cast doubt on a last arrival
date, and is not related to whether applicant was
in the United States for more than 12 months
before the filing date.

3) Applicant files an 1-589 in September 2000. His
testimonial and documentary evidence on being
in a refugee camp from 1993 to 1998 is not
credible. The evidence concerning 1993 to 1998
is not related to whether the applicant was in the
United States for more than 12 months before the
filing date, and does not cast doubt on a last
arrival date. Therefore, it is not material and
cannot be the basis upon which the application is
referred. For this 1995-1998 period, facts
relating to a United States residence wdogd
material.

b. changed circumstances
Whenever a filing is untimely, the asylum offic

must explore reasons that may have caused a late
filing, such as changes in the law, country conditions,
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applicant’s personal circumstances, or other areas that
materially affect the applicant’'s asylum eligibility.
Information directly related to the existence of a
changed circumstance is material to the determination
of whether the applicant is eligible for an exception to
the filing requirement.

Example: Applicant claims that her sister recently
published an article in a newspaper in the applicant’s
country that was highly critical of the government.
Family members remaining in her country have been
threatened by the government as a result. Facts
related to whether the article was published by the
applicant’s sister and whether publication of such an
article could affect the applicant’s eligibility for
asylum are material to whether the applicant is
eligible for an exception to the filing requirement.
Reminder: In evaluating the credibility of the
presented exception, the asylum officer should not be
making a determination on whether the applicant is
eligible for asylum, only whether the applicant is

eligible to applyfor asylum.

c. extraordinary circumstances

Whenever a filing is untimely, the asylum officer
must explore events or factors in the applicant’s life
that may have caused a late filing. Information
directly related to the existence of an extraordinary
circumstance is material to the determination of
whether the applicant is eligible for an exception to
the filing requirement.

Example: Applicant claimed that she was in a
serious car accident, which caused her to miss the
one-year filing deadline. Facts relating to whether the
accident occurred and the extent of the applicant's
injuries are material to whether the applicant is
eligible for an exception to the filing requirement.

d. delay in filing

An applicant’s explanation for a delay in filing is
material to the issue of whether the applicant is
eligible for an exception to the filing requirement.
Asylum officers should inquire into the reason for the
delay when the delay appears unreasonable on its
face.
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For example, if an applicant filed for asylum within a
few months after recovering from a serious illness that
directly related to the failure to timely file, the delay
would appear reasonable on its face. The asylum
officer would not need to inquire into why it took the
applicant two months to apply. However, if the
applicant waited 8 months after recovering from the
iliness, the asylum officer should inquire into the
reason for the delay and evaluate the credibility of the
explanation provided.

Example: A citizen of Bulgaria arrives in the U.S. in
1989 and files for asylum in January 2001. She is
very well educated, fluent in English and not
represented by an attorney. The asylum officer knows
that a widely-publicized change in U.S. law in 1998
may help applicant’s asylum case. When asked why
the application was not filed sooner, the applicant
testified that until late in 2000, she did not know about
the change in the law or even that asylum existed.
This change in law, which affects the applicant’s
eligibility, is a changed circumstance. The officer
would need to evaluate the credibility of the
applicant’s explanation of delayed awareness of the
change in the law to determine whether the delay in
filing was reasonable.

VIIl. SUMMARY

A.

Filing Deadline Requirement

Any asylum applicant who applied for asylum on or after April
1, 1998 (or April 16, 1998, for those applying affirmatively),
must establish that he or she filed for asylum within one yea
from the date of last arrival or that he or she is elidiatean
exception to the one-year filing requirement.

Calculating the One-Year Period

The one-year period is calculated from the last arrival date up t
the previous calendar day the following year. If the last day for
timely filing falls on a Saturday, Sunday, or legal holiddind

on the next business day will be considered timely.

Burden and Standard of Proof for One-Year Period

The burden of proof is on the applicant to establish by clear and
convincing evidence that the application was filed within one
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year from the date of the applicant’s last arrival in timétedi
States. The burden may be met by presentation of credible
testimony, documentation, or a combination of both.

D. Exceptions

If an applicant did not apply for asylum within one year from
last arrival in the United States, he or she may stilligéoke to
apply for asylum if the applicant establishes either the existenc
of changed circumstances that materially affect the applica
eligibility for asylum or that extraordinary circumstancekated

to the delay in filing.

E. Standard and Burden of Proof for Exceptions

The burden of proof is on the applicant to establish to the
satisfaction of the asylum officer that an exception applies.

F. Reasonable Period of Delay

Once an applicant establishes the existence of a changed or
extraordinary circumstance, the applicant must demonstrate that
the application was filed within a reasonable amount of time
given those circumstances. If the applicant can establishehat

or she did not become aware of a changed circumstance until
after it occurred, such delayed awareness must be taken into
account in determining what constitutes a “reasonable period.”

G. Credibility

To determine whether the applicant met the filing deadline or an
exception applies, the asylum officer will have to evaluate the
credibility of the applicant’s testimony regarding these issues.
Facts that are material to the filing deadline adjudicatiay
include specifics of the arrival, the applicant’s whereabouts
before the filing date, the existence of changed or extraordinary
circumstances, and the reason presented for any delay infiling i
a changed or extraordinary circumstance is established. iMater
facts relating to the filing requirement (eligibility to apfiby
asylum) are often distinct from those material to theussyl

claim.
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